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LIFE, HEALTH AND ACCIDENT CASES 


Disability Benefits—Judgment in favor of insurer, in action by in- 
sured to recover disability benefits, after insurer had discontinued 
payment of same, on theory that he was still totally and perma- 
nently disabled, was reversed (Whitehead v. The Mutual Life Ins. 
Co. of N. Y., N. Y. Supreme Ct., App. Div., 7 502,939). Total 
and Permanent Disability—Time of Occurrence.—Even though 
the medical cause of the disease which resulted in the insured’s 
disability antedated the issuance of the policy, the disease did not 
manifest itself for years after such issuance, and, therefore, plain- 
tiff was entitled to disability benefits under the policy (Fohl, as 
Guardian, etc. v. Metropolitan Life Ins. Co., Calif. Dist. Ct. of App.. 
4 502,940). Group Insurance.—Insured under group policy who 
worked for compensation for eight months up to the time of trial 
after allegedly being discharged from his employment because 
of disability was denied disability benefits, the court holding that 
he was not totally and permanently disabled within the express 
language of the certificate (Jenkins v. Metropolitan Life Ins. Co., 
N. C. Supreme Ct., ff 502,945). 

Policy Proceeds—Change of Beneficiary.— Change of beneficiary from 
insured’s estate to his fiancee was not made in accordance with 
the policy provisions and judgment in favor of fiancee, who 
opposed the claim of the insured’s administrator for the policy 
proceeds, was reversed (Miller, Admr. v. Gulf Life Ins. Co., Fla. 
Supreme Ct., J 502,944). Concubine’s Right To.— Where the un- 
divorced wife and the daughter of the insured, and his concubine, 
one Geneva Taylor, were the rival claimants to insurance pro- 
ceeds deposited in court by the insurer, the court decreed that 
the concubine was the owner of said proceeds (The Prudential Ins. 
Co. of America v. Taylor et al., U. S. Dist. Ct., W. D., La., J 502,942). 

Equity Jurisdiction—Incontestability Clause—W here, under the plain 
terms of the incontestability clause, the condition upon which it is 
to become applicable is not met when the insured does not live 
for the required length of time after the date of the issuance of 
the policy, such clause cannot be a basis for equitable action by 
the insurer against the beneficiary to cance! the policy for fraud 
in its procurement (Nat. Life & Accident Ins. Co. v. Preston, Ga. 
Supreme Ct., J 502,941). 

“Exchange of Policy” Clause.—Under “Exchange of Policy” clause, 
insured was not entitled to exchange of original straight life 
policy for another policy providing additional benefits in the form 
of disability insurance (Baine v. The Continental Assur. Co., Calif. 
Supreme Ct., J 502,943). 

Payment of Arrearages.—Association law providing that, when three 
months in arrears as to payment of dues, member was debarred 
from all donations until three months after all arrearages were 
paid in full, including the current month, operated to defeat 
recovery by plaintiff, the widow of a deceased member, for a 
funeral donation or benefit (United Brotherhood of Carpenters and 
Joiners v. Smith, Colo. Supreme Ct., J 502,937). 

War Risk Insurance.—Where plaintiff, as committee for one Grieve. 
a person of unsound mind, brought action to recover for total and 
permanent disability under a War Risk insurance contract, the 
evidence was insufficient to show that Grieve was totally and 
permanently disabled because of insanity at any time while the policy 
was in force (Liberty Nat. Bank & Trust Co., Committee for Joseph 
H. Grieve v. U.S. of America, U. S. Dist. Ct., W. D., Ky., 7 502,938). 
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% NEGLIGENCE % 
(Other than Automobile) 


Pedestrians Injured.—Plaintiff, who was injured when the side- 
walk gave way beneath him, was denied recovery from the 
city because there was no proof that the city had notice of 
the defective condition of the sidewalk (Mathews v. City of 
Richmond, Ky. Ct. of App., § 403,523). Depression in Walk. 
—A municipality was held not liable for injuries to a pedes- 
trian received when the pedestrian stepped into a depression 
at the side of a walk (Walker v. Town of Wilson, N. C. 
Supreme Ct., 7 403,525). Railroad Accident.—In a railway 
accident case in which a pedestrian was fatally injured, the 
instruction to the jury was improper for it permitted the 
pedestrian, who was crossing the tracks, to rely upon the 
assumption that the train would give the proper warning 
signals of approach (Cortopassi v. California-Western R. R. & 
Navigation Co., Calif. Dist. Ct. of App., 403,529). Nuisance. 
—Defendant oil company was not liable for injuries sus- 
tained by plaintiff pedestrian who stepped off the sidewalk 
into a hole, an alleged nuisance, which was left partially filled 
after defendant had removed underground tanks adjacent to 
the walk and abandoned the premises in question as a busi- 
ness site (Phillips Petroleum Co. v. Stephenson, Okla. Supreme 
Ct., 7 403,528). Sawhorse on Sidewalk.—It was purely a 
matter of conjecture and speculation as to how or by whom 
a sawhorse had been placed on a sidewalk in front of a 
store, and, therefore, plaintiff, an injured pedestrian, was 
denied recovery against defendant, a contractor who had 
made an excavation in an adjacent alley for the store owner 
for the purpose of relocating a water meter (Mrs. Thomas 
Englehardt v. Buchi; Thomas Englehardt v. Same, Tenn. Ct. 
of App., J 403,519). 

Stores and Shops.—Plaintiff, who sued to recover damages for 
injuries sustained as the result of a fall allegedly caused by the 
presence of vegetables in the aisle of defendant’s store, offered 
the testimony of a witness who was in the store on the pre- 
ceding day and who observed lettuce and other substances in 
the aisle, but this evidence, standing alone, was not in itself 
sufficient to establish liability on the part of defendant and 
was properly rejected (Starberg v. Olbekson, Ore. Supreme 
Ct., § 403,521). 

Stairway—Fall of Nurse.—The petition of plaintiff nurse, who, 
while employed in the home of defendants, fell on an un- 
lighted stairway, was not subject to the demurrer of defend- 
ants, her employers (Spake v, Pearlman et al., N. C. Supreme 
Ct., J 403,526). 

Skater Injured.—Plaintiff was denied recovery for injuries caused 
by third persons while she was skating on a public pond, the 
court holding that no action could lie against the city for 
the negligence or omission of an officer employed to main- 
tain order in the park, the maintenance of order being a 
governmental function (Williams v. City of Longmont, Colo. 
Supreme Ct., J 403,522). 

Landlord and Tenant—Fall of Ceiling.—The landlord was held 
not liable for injuries sustained by a tenant when a plastered 
ceiling on the rented premises fell, even though the landlord 
had promised to repair the ceiling (Leavitt v. Twin County 
Rental Co., N. C. Supreme Ct., J 403,527). 

Child Injured—Escalator.—Rehearing was denied in a case 
involving a claim for damages for injuries received by a 
child while riding an escalator; an instruction to the jury 
failed to limit damages to those resulting from defendant's 
violation of its duty to exercise reasonable care to avoid aggra- 
vation of the child’s injuries and constituted reversible error 
(L. S. Ayres & Co. v. Hicks, Ind. Supreme Ct., 403,530). 

Liability of Charitable Institution—Where the infant plain- 
tiff, who had been stricken with infantile paralysis and had 
been placed with defendant, a charitable institution, was 
pushed through a window by another child, thereby suffer- 
ing the loss of one eye, the court held that plaintiff failed 
to establish as a matter of law that defendant did not exer- 
cise the reasonable supervision and care required (Martucci 
et al. v. Brooklyn Children’s Aid Society, U.S. Dist. Ct., E. D., 
N. Y., 7 403,520). 

Statute of Limitations.—Since plaintiff's original complaint suf- 
ficiently alleged a cause of action for a plastic surgeon’s 
breach of warranty as well as his negligence, the court erred 
in ruling that her allegation of breach of warranty as a sepa- 
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rate cause of action in a late amended cometenas was barred 
by the statute of limitations (Alexander v. Bames, Calif. Dist, 
Ct. of App., J 403,524). 


* AUTOMOBILE 


Carrier’s Liability—A carrier was held answerable for injuries 
sustained by a passenger while alighting from a bus which 
was not stopped in the customary place (G. A. Nichols Co, 
et al. v. Lockhart, Okla. Supreme Ct., 706,537). 

Municipality’s Liability—The legislature has never taken the 
control of its streets from a city, even though it has given 
permissive authority to the State Highway Commission to 
aid in the construction or maintenance of primary road 
extensions through the city, and a city was not permitted 
to relieve itself of the obligation to repair by agreement 
with the Commission (Smith v. City of Algona, lowa Su- 
preme Ct., J 706,538). ; 

Employer-Employee Relationship.—A jailer, who had blanket 
authority to use a car on jail business, drove 8 or 9 miles 
to accommodate a prisoner, thus departing from his master’s 
business and rendering his master not liable for his negli- 

ent driving (Sharp v. Faulkner, Ky. Ct. of App., J 706,540). 
Suge of Employment.—Plaintiff brought action against the 
owner of a truck and his employee to recover for damages 
to plaintiff’s store caused by the employee when he acci- 
dentally drove the truck into it, but plaintiff could not 
recover from the owner as the employee was not acting 
within the course of his employment (Gossett v. Barton, 
Tenn. Ct. of App., J 706,536). 

Alighting from Street Car.—Plaintiff was not contributorily 
negligent as a matter of law in failing to look toward the 
rear of the street car for approaching traffic while descend- 
ing the steps of the street car at a regular stop where there 
was no marked safety zone (Stewart v. Connolly et al., Calif. 
Dist. Ct. of App., J 706,534). 

Minors Injured.—The court, reducing the verdicts returned by 
the jury, entered judgments in favor of two minors and their 
fathers for damages resulting from injuries sustained by the 
minors through the negligent driving of defendant (Wilson 
et al. v. Custer, N. J. Ct. of Err. & App., J 706,541). 

Pedestrian Injured.—The trial court, in directing a verdict in 
favor of a motorist, erroneously refused to recognize the 
rule that gross and wilful negligence denies a defendant the 
right to interpose the defense of contributory negligence 
com v. Esslinger, N. M. Supreme Ct., § 706,531). 

Intersection Collisions—An order granting a new trial for 
insufficiency of the evidence to support a verdict denying 
plaintiff recovery for injuries sustained when defendants’ 
approaching truck turned left in front of the truck in which 
she was riding was upheld (Thompson v. Pioneer Laundry 
Co. et al., Calif. Dist. Ct. of App., 706,533). Bicyclist 
Injured.—Upon substantial evidence that a truck was not 
brought to a stop before entering an intersection, those 
responsible for the operation of the truck were held answer- 
able for injuries sustained by a minor whose bicycle collided 
with the truck (Post v. Rountree, U. S. Dist. Ct., W. D., La. 
q 706,539). ) 

Rear-End Collisions.—Plaintiff, who collided with the rear ol 
defendant’s car when defendant allegedly pulled to the left 
ahead of him and stopped, was denied recovery for injuries 
sustained because he was guilty of contributory negligence 
(Austin v. Overton, N. C. Supreme Ct., § 706,542). Lights 
and Lookout.—An owner was denied recovery of damages 
sustained when his car collided with the rear of an Un- 
lighted parked truck because his driver operated the caf 
without sufficient lights and failed to see what could have 
been seen within the range of his dimmed lights (Pike @. 
Seymour, Jr., et al., N.C. Geese Ct., J 706,543). 

Sufficiency of Evidence.—There was sufficient evidence of neg- 
ligence on the part of defendants in the operation of an 
automobile and a verdict should not have been directed in 
their favor (Palmer v. McCready et al., Fla. Supreme Ct., 
J 706,535). sats 

Wrongful Death—Under the wrongful death statute, no right 
of action accrued for the benefit of the estate of a decedent 
who left a surviving spouse, a preferred beneficiary who 
could not waive his right as beneficiary (Ross, Admr. ®. 
Robinson, Ore. Supreme Ct., J 706,532). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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